AO677465
2WF iSO FILED 10

i the office of the Secretary of Sta’
AMENDED AND RESTATED of the State O,Ca,lfo?ma
ARTICLES OF INCORPORATION

OF | MAY 2 7 2008
BITTORRENT, INC.

Marlk Hopper and Mitchell Edwards hereby certify that:

1. They are Vice President and Secretary, respectively, of BitTorrenmt, Inc.. a
Californta corporation.

2. The Amended and Restated Articles of Incorporation of this Corporation are
hereby amended and restated to read as follows:

L
The name of this Corporation is BitTorrent, Inc. (this “Corporation™).
1L

The purpose of this Corporation is to engage in any lawful act or activity for which a
corporation may be organized under the General Corporation Law of California other than the
banking business, the trust company business or the p]’dCthC of a profession permitted 10 be -
incorporated by the California Corporations Code.

HI.

A. Classes of Stock. This Corporation is authorized to issue two classes of stock to
be designated, respectively, “Conmunon Stock™ and “Preferred Stock.”” The total number of
shares that this Corporation is authorized io issue ts forty-seven million five hundred seventy-
1wo thousand two hundred thirtv-four ( 47,572.234) shares. The total number of shares of
Common Stock is thirty-five million (335,000,000) shares. The total number of shares of
Preferred Stock 1s twelve million five hundred seventy-two thousand two hundred thintv-four
(12,372.234) shares, two million six hundred seventy-two thousand two hundred thiny-four
{2,672,234) of which are designated as “Series A4 Preferred Stock™, four miilion (4,000,000)
shares of which are designated as “Series B Preferred Stock™ and five million nine bundred
thousand (5,900,000) shares of which are destgnated as “Series C Preferred Stock™.

B. Rights. Preferences and Restrictions of Preferred Stock. The Preferred Stock
authorized by these Amended and Restated Articles of Incorporation may be issued from tiime 1o
time m onc or more series. The nights, preferences. privileges, and restrictions granted 1o and
imposed on the Series A Preferred Stock, the Series B Preferred Stock and Series C Preferred
Stock are as set forth below in this Article II1. Section B.

1. Dividend Provisions.

1.1 The holders of shares of Preferred Stock shall be entitled 1o
receive dividends out of any assers lcgally available therefor, prior and in preference to any



declaration or payment of any dividend (pavable other than in Common Stock or other
securities and rights convertible into or cntitling the holder thereof to receive, directly or
indirectly, additional shares of Common Stock of this Corporation) on the Comuimn on Stock of
this Carporanon. at the rate of six percent (6%) per annum of the Oricinal Series A. Issue Price
(defined below) for shares of Series A Preferred Stock, the Original Scries B Issue Price (as
defined below) for shares of Serics B Preferraed Stock and the Original Series C Issue Price (as
defined below) for shares of Series C Preferred Stock, respectively. (in each case, as adjusted
for any stock splits, stock dividends, combinations, recapitalizations or the like with respect 10
a series of Preferred Stock (collectively. a “Preferred Stock Event”), payable pro rata, on an
equal priority, pari passu basis when, as, and if declared by the Board of Directors. Such
dividends shall not be cumulauve. Any partial payment shall be made ratably among the
holders of Preferred Stock in proportion to the payment each such holder would receive if the
full amount of such dividends were paid.

1.2 After payment of any dividends pursuant to Secuon 1.1, any
additional dividends shall be distributed among all holders of Common Stock and all holders
of Preferred Stock in proportion 1o the number of shares of Common Stock which would be
held by each such holder if all shares of Preferred Stock were converted to Common Stock at
the then effective conversion rate for the Preferred Stock.

"

1.3 Whenever a payment of dividends pursuant to Section 1.] shall
be payable in property other than cash, the value of such distribution shall be deemed to be the
fair market value of such property as determined in good faith by the Corporation’s Board of
Dirccetors.

1.4 As authorized by Section 402.5(c) of the California
Corporations Code, Sections 502 and 503 of the California Corporations Code shall not apply
with respect to pavments made by this Corporation tn connection with (i) repurchases of
Common Stock issued to or held by employees. officers, directors or consultanis of this
Corporation or its subsidiarics upon termination of their employment or services pursuant to
agreements providing for the right of said repurchase at the original price, or (ii) repurchases
of Common Stock issued to or held by employess, officers. directors or consultants of this
Corporation or its subsidiaries pursuant to rights of first refusal contained in agreements
providing for such rights.

~

2. Liguidation Prefersnce.

2.1 In the event of any liquidation, dissolution or winding up of this
Corporation, either voluntary or involuntary: :

(a) the holders of shares of Preferred Stock shall be entitled 1o
receive, prior and in preference to any distribution of any of the Agegregac Liquidation
Consideration (as defined in Section 2.3(b) below) 1o the holders of Common Stock by reason of
their ownership thereof, an amoumnt per share of Series A Preferred Stock equal to $4.79 (the
“Original Series A Issue Price™), an amount per share of Series B Preferred Stock equal 1o
$6.3695 (the “Original Series B Issue Price’) and an amount per share of Senies C Preferred
Stock equal to $7.29 (the “Original Series C Issue Price”™). plus ull geclared but unpaid



dividends on such share {subject to adjustment for Preferred Siock Events).

(b) Upon completion of any distributions required by
Section 2.1(a), all of the remaining Aggregate lLiguidauon Consideration available for
distribution 10 shareholders shall be distributed among the holders of Commoen Siock and
Preferred Stock pro rata according to the number of shares of Common Stock held by such
holders, (where, for this purpose, holders of shares of Preferred Stock wiil be deemed to hold (in
lieu of their Preferred Stock) the greatest whoie number of shares of Common Siock then
issuable upon conversion in full of such shares of such Preferred Stock pursuant to Section 4).

2.2 If upon the occurrence of a liquidation, dissolution or winding
up of this Corporation, the Ageregate Liguidation Consideration thus distributed among the
holders of the Preferred Stock shall be insufficient 1o permit the pavment to such holders of
the full preferential amounts set forth in Section 2.1(a), then the entire Aggregate Liquidation
Consideration shall be distributed ratably among the holders of the Preferred Stock in
proporuon 1o the full preferential amount each such holder is otherwise entitled 10 receive
under Section 2.1(a).

2.3 (a) For purposes of this Section 2 a liquidation, dissolution or
winding up of this Corporation shall be deemed to be occasioned by, or 10 include {unless the
holders of a majority of the voting power of the Preferred Stock then outstanding (determined
on an as-converted basis) shall determine otherwise), (A) any reorganizailon, merger,
consolidation or cther similar transaction or series of related iransactions (but excluding any
reorganization, merger or consolidation effected exclusively for the purposes of a
consolidation with a wholly-owned subsidiary of the Corporation or a change in the domicile
of the Corporation) in which the Corporation’s shareholders of record as constituted
imunediately prior 1o such transaction or series of related transactions will, immedaiately afier
such transaction or series of related transaciions (by virtue of securities held by them
tmmediately prior to such transaction or serics of related transactions) fail to hold a majority
of the voting power of the resulling or surviving corporation (or other entity) immediately
following such transaction or series of related transactions (an “Acquisition”); or (B) a sale,
lease, wransfer or other disposition, in a single transaction or series of related transactions, of
all or substantially all of the assets of thts Corporation (an “A4ssef Sale™); provided, however,
that a sale of securities by the Corporation primarily for capital raising purposes shall not be
deemed to be a liquidation, dissolution or winding up of this Corporation.

(b) For the purposes of this Secuon 2, the “dggregate
Liquidarion Consideration” shall be the aggrecate amoum legally payable, distributable or
otherwise deliverable 10 the holders of outstanding sharss of the Corporation in any liguidation,
dissolunon or winding up of this Corporation (including, without limntation, any event as
described in Section 2.3(a) above) as determined in accordance with Section 2.3(b) below.

{c) In any of such events, if some or all of the consideration
received by this Corporation is other than cash, its value will be deemed 1ts fair market value as
mutually determined in good faith by the Board of Directors of this Corporation and the holders
of a majortiy of the voting power of the Preferred Stock (determined on an as-converted basis).
Any securities shall be valued as follows:



(1) The value of securities not subject {0 dnvestment
letter or other similar restrictions on frec marketability (other than restrictions arising solely by
virtue of a shareholder’s siatus as an affiliate or former affiliate) shall be:

(1) if traded on a securities exchange or through
the Nasdag Global Market (or similar national quetation system), the value shall be deemed to be

the average of the closing prices of the securities on such exchange or system over the thirty (30)
day period (or portion thereof) ending three (3) days prior to the closing;

(2) if actively traded over-the-counter, the value
shall be deemed 1o be the average of the closing bid or saie prices (whichever is applicable) over
the thirty (30} day period (or portion thereof} ending three (33 days prior 1o the closing: and

(3) if there 1s no acuve public market, the value
shall be the fair market value thereof. as determined in good faith by the Board of Directors of
this Corporation.

(i1} The method of valuation of securities subject to
investment letter or other restrictions on free marketability {other than restrictions arising solely
by virtue of a sharecholder’s status as an affiliate or former affiliate) shall be to make an
appropriate discount from the wvalue determined as above in Section 2.3(c)(i) to reflect the
approximate fair market value thercof. as determined in good faith by the Board of Directors of
this Corporation.

(d) This Corporation shall give each holder of record of
Preferred Stock written notice of such impending transaction not later than twenty (20) davs
prior to the shareholders” meeting called to approve such transaction, or twenty (20) days prior 10
the closing of such transaction, whichever is carlier, and shall alse notify such holders in writing
of the final approval of such transaction. The first of such notces shall describe the material
icrms and conditions of the impending transaction, and this Corporation shall thereafier give
such holders prompt notice of any material changes. The transaction shall in no event iake place
sooner than twenty (20} davs after this Corporation has given the first notice provided for herein
or sooner than ten (10) days afier this Corporation has given notice of any material changes
nrovided for hercin: provided, however, that, except as may otherwise be required by law, such
pertods may be shortened and any other provisions of this Section 2.3(d) may be waived (either
prospecively or retroactively) with the written consent of holders of a majority of the voting
power of the Preferred Stock (determined on an as converted basis).

-

3. Redemption. Neither the Corporation nor the holders of Preferred Stock
shall have the unilateral right 1¢ call or redeem or cause te have called or redeemed any shares of
the Preferred Stock.

4, Conversion. The holders of the Preferred Stock shalt have conversion
rights as follows (the “Cenversion Rights™):

4.1 Right 10 Convert. Each share of Preferred Siock shall be
convertible, at the option of the holder thereof, at any time afier the date of issuance of such
share at the office of this Corporation or any transfer agent for such stock, it such number

4.



of fully paid and nonassessable shares of Common Stock as is determined by dividing the
apphicable Onginal Tssue Price by the applicable Conversion Price for such share, determined
as hereafier provided, in effect on the date the certificate is surrendered for conv ersion (the
“Conversion Price”). The initial Conversion Price per share for shares of Series A Preferred
Stock shall be the Original Series A Issue Price, the initial Conversion Price for the Sertes B
Preferred Stock shall be the Original Series B Issue Price and the initial Conversion Price for
the Series C Preferred Stock shall be the Original Series C issue Price; providedi, however,

that such Conversion Prices shall be subject to adjustment as set forth in Section 4.4

4.2 Automatic Conversion. Each share of Preferred Stock shall
automatically be converted immediately into fully paid and nonassessable shares of Common
Stock at the applicable Ceonversion Price then in effect {or such share upon the earijer of
(1) except as provided in Section 4.3, this Corporation’s sale of its Common Stock in a firm
commitment underwritien public offering purswant to 2 registration statement under the
Securitics Act of 1933, as amended (the “Aer™) with gross procecds to the Corporation of at
least $25,000,000 1 the aggregate or (i1} the date specified by written consent or ag reement of
the hoiders of @ majority of the voting power of the then-outstanding shares of Preferred Stock
(determined on an as converied basis) voting together as a single class.

4.3 Mechanics of Conversion. Before any holder of Preferred Stock
shall be entitled to convert the same into shares of Common Stock. he, she or it shall surrender
the certificate or certificates therefor, duly endorsed. at the office of this Corporation or of anv
transfer agent for the Preferred Stock. and shall give writien notice to this Corporation at its
principal corporate office, of the election 1o convert the same and shall state therein the name
or names in which the certificate or certificates for shares of Common Stock are to be issued,
This Corporauon shall, as soon as practicable thersafter. 1ssue and deliver at such office o
such holder of Preferred Stock, or to the nominee or nominees of such holder, a certificate or
certificates for the number of shares of Common Stock te which such holder shall be entitied
as aforesaid and a check payable to the holder in the amount of any cash amounts payable as
the resull of a conversion into fractional shares of Common Stock, plus any declared and
unpaid dividends on the converted Preferred Stock. Such conversion shall be deemed to have
been made wmmediately prior 10 the close of business on the date of such surrender of the
shares of Preferred Stock to be converted, and the person or persons entitled 10 receive the
shares of Common Stock issuable upon such conversion shall be treated for all purposcs as the
record holder or holders of such shares of Common Stock as of such date. If the conversion is
in connection with an underwritten offering of securities registered pursuant to the Act or a
merger, sale, financing, or liquidation of the Corporation or other event, the conversion may,
at the option of any holder tendering Preferred Stock for conversion. be conditioned upon the
closing with the underwriters of the sale of securities pursuant 10 such offering or the closing
of such transaction or upon the occurrence of such event, in which event the persons entitled
to receive the Common Stock upon conversion of the Preferred Stock shall not be desmed 10
have converted such Preferred Stock uniil immediately prior 1o the closing of such sale of
securitjcs or transaction or the occurrence of such event.

4.4 Conversion Price Adiusunents of Preferred Stock.

{a) The Coenversion Price of the Preferred Stock shall be



subject 1o adjustment from time 1o time as follows:

(1) If this Corporation shall issue, after the date upon
which any shares of Sertes C Preferred Stock were first issued and sold 1o investors (the
“Purchase Date™), any Additional Stock (as defined below) without consideratiom or for a
- consideration per share less than the applicable Conversion Price of a series of Preferred Stock in
effect immediately prior 1o the issuance of such Additional Stock, the Conversion Price for such
series of Preferred Stocl: in effect immediately prior to each such issuance shall forthwith (except
as otherwise provided in this Section 4.4(a)} be adjusted 10 a price determined by mmultiplying
such Conversion Price by a fraction, the numerator of which shall be the number of shares of
Common Stock outstanding (which shall be deemed, for purposes of this Section 4.4(a), to
include all shares of Common Stock directly or indirectly 1ssuable upon conversion or exercise
of all outstanding shares of Preferred Stock and options to acquire shares of capital stock of the
Company. without regard to vesting or other conditions 1o exchange or convert) as of
immediately prior o the issuance of such Addiuonal Stock (the “Aggregate Shares Nuniber™)
plus the number of shares of Common Stock that the aggregate consideration received by this
Corporation for such issuance would purchase at such Conversion Price: and the denominator of
which shall be the Aggregate Shares Number plus the number of shares of such Additional
Stock.

(11} No adjustment of the Conversion Price [or a series
of Preferred Stock shall be made in an amount less than one cent per share, provided that any
adjustments that are not required to be made by reason of this sentence shall be carmed forward
and shall bz either taken into account in any subsequent adjustment made prior 1o three (3) vears
{rom the date of the event giving rise to the adjustment being carried {orward, or shall be made at
the end of three (3) vears from the date of the event giving rise 10 the adjustment being carried
forward. No adjustment of such Conversion Price pursuant 10 this Sectien 4.4(a)(11) shail have
the effect of increasing the Conversion Price above the Conversion Price in effect immediately
prior 1o such adjustment.

(1) In the case of the issuance of Additienal Stock for
cash, the consideration shall be deemed (o be the amount of cash paid therefor before deducting
any reasonable discounts, commissions or other expenses aliowed, paid or incurred by this
Corporation for anv underwriting or otherwise in conneciion with the issuance and sale thereof.

(iv)  In the case of the issuance of the Addttional Stock
{or & consideration 1n whole or in part other than cash, the consideration other than cash shall be
deemed to be the fair value thereof as determined in good faith by the Board of Direclors.

(v) in the case of the issuance of opuons 1o purchase or
rights to subscribe for Common Stock, securities by their terms convertible intc or exchangeable
for Common Stock or options to purchase or rights 10 subscribe for such converuble or
exchangeable securities, the following provisions shall apply for all purposes of this
Section 4.4(a) and Section 4.4(b):

() The aggregate maximum number of shares
of Common Siock deliverable upon exercise (assuming the satisfaction of any conditions io



exercisability, including, without limttation, the passage of time) of such options te purchase or
rights to subscribe for Common Stock shall be deemed 1o have been issued at the time such
options or rights were 1ssued and for a consideration equa!l to the consideration (determined in
the manner provided in Sections 4.4(a)(iit) and 4.4(2)(iv)}, if any, received by this Corporation
upon the tssuance of such options or rights plus the minimum exercise price provided in such
options or rights for the Common Stock covered thereby.

(2) The aggregate maximum number of shares
of Common Stock deliverable upon conversion of, or in exchange (assuming the satisfaction of
any conditions to convertibility or exchangeability, including, without limitation, the passage of
{ime) for any such convertible or exchangeable sccurities or upon the exercise of" options 1o
purchase or rights to subscribe for such convertible or exchangeable securities and subsequent
conversion or exchange thereof shall be deemed to have been 1ssued at the time such securities
were issued or such options or rights were issued and for a consideration equal 1o the
consideration, if any, received by this Corporation for any such securities and related options or
rights (excluding any cash received on account of accrued interest or accrued dividends), plus the
minimum additional consideration, if any, to be received by this Corporaticn upon the
conversion or exchange of such securities or the exercise of any related options or rights (the
consideration in each case to be determined in the mammer provided in Seciions 4.4¢a)i) and
4.4(a)(iv)).

(3) In the cvent of any change in the number of
shares of Common Stock deliverabie or in the consideration payable 1o this Corporation upon
exercise of such options or rights or upon conversion of or in exchange for such convertible or
exchangeable securiues, including, but not limited to, a change resulting from the antidilution
pravisions thereol. the Conversion Price of cach scries of Preferred Steck, to the extent in any
way affected by or computed using such options, rights or securities, shall be recomputed 10
reflect such change, but no further adjustment shall be made for the acrual issuance of Common
Stock or any payment of such consideration upen the exercise of any such aplions or rights or
the conversion or exchange of such sccurtties.

{4) Upon the expiration of any such options or
rights, the termination of any such rights to convert or exchange or the expiration of any opticns
or rights related to such convertible or exchangeable securities, the Conversion Price of each
series of Preferred Stock, to the extent in any way affected by or computed using such options,
rights or securities or options or rights related to such securities, shall be recomputed 1o reflect
the issuance of only the number of shares of Common Swck (and convertible or exchangeable
securities that remain in effect) actually issued upon the excrcise of such options or rights, upon
the conversion or exchange of such securities or upon the exercise of the options or rights related
to such securities.

(3 The number of shares of Common Stock
deemed issued and the consideration deemed paid therefor pursuant to Sections 4.4(a)(v)(1) and
4.4(a)(v)(2) shall be appropriately adjusted to reflect any change, termination or expiration of the
wpe described in either Sections 4.4(a)(v)i5)or 4.4(a)(v)4).

(b “ddditional Stock” shall mean any shares of Common



Stock issued (or deemed to have been issued pursuant to Section 4.4(a)(v)) by this Corporatien
.after the Purchase Date other than:

(1) shares of Common Stock issued pursuant to a
ransaction described in Section 4.4(¢) hereof;

(i1)  shares of Common Stock issued or deerned issued
1o employees, consultants, officers, directors or vendors (if in transactions with primmarily non-
financing purposes) of this Corporation directly or pursuant to a stock option plan or restricted
stock purchase plan, so long as the sum of the number of such shares of Commeon Stock issued or
deemed 10 have been issued directly after the applicable Purchase Date and the number of sharas
of Common Stock i1ssued or deemed to have been issued pursuant to all such stock option plans
or restricted stock purchase plans {whether issued or deemed to have been issued before or afier
the Purchase Date), does not exceed an aggregate of 4,448,003 shares (appropriately adjusied for
stock splits, combinations, stock dividends, recapiializations and simiiar events and not including
shares subject 10 options that expire unexcrcised and not including shares repurchased ar cost by
the Corporation in connection with the termination of employment or other provision of services
1o the Corporation) or such greater number of shares approved by al least seventy-five percent
(75%0) of the then-current members of the Board of Directors of this Corporation;

(ii1)  shares of Common Stock issued or issuable in a
bona fide, firmly underwritten public offering under the Act before which or in connection with
which al} outstanding shares of Preferred Stock are converted to Common Stock;

(1) shares of Common Stock issued pursuant to the
conversion or cxercise of convertible or exercisable securities outstanding as of the date hereof
or subsequently issued pursuant to exceptions from the definition of “Additional Stock™ under
this Section 4.4(b);

(v) shares of Common Stock issued or issuable: (i) in
connection with a bona fide business acquisivion by this Corporation, whether by merger.
consolidation, sale of assets, sale or exchange of stock or otherwise as approved by the Board of
Directors of this Corporation, incjuding at least sixty percent (60%) of the then-cummrent members
of the Board of Directors of this Corpoeration, provided such issuances are for other than
primarily equity financing purposes;

_ (vi)  shares of Common Stock issued or issuable in
connection with any equipment lease financing or bank credit arrangement. provided such
issuances are for other than primarily equity financing purposes and approved by at leus
seventv-five percent (73%) of the then-current members of the Board of Directors of this
Corporation: or

(vit) shares of Common Siock tissued or issuable in
connection with any transaction where such securities so issued are expressly cxcepted from the
definition “A4dditional Stock” and the application of price-based anu-dilution adjustments by
written conszant of the holders of a majority of the vouing power of the outstanding shares of
Preferred Stock (determined on an as converted basis).



(c) In the event this Corporation should at any time or from
time to time after the Purchase Date fix a record date for the effectuation of a split or subdivision
of the outstanding shares of Common Stock or the determination of holders of Common Stock
entitled to receive a dividend or other distribution pavable in addittonal shares of Com mon Stock
or other securities or rights convertible into, or entitling the holder thereof 1o recetve directly or
indirectly, additional shares of Common Stock (hereinafter referred to as “*Conrrmion Stock
Equivalents™) without payment of any consideration by such holder for the additional shares of
Common Stock or the Common Stock Equivalents (including the additional shares of Common
Swock issuable upon conversion or exercise thereof), then, as of such record date (or the date of
such dividend distribulion, split or subdivision if no record date is fixed), the Conversion Price of
each series of Preferred Stock shall be appropriately decreased so that the number of shares of
Common Stock issuable on conversion of each share of such sertes shall be mcreased in
proportion to such increase in the aggrecate number of shares of Common Stock outstanding and
those 1ssuable with respect to such Common Stock Equivalents.

(d) If the number of shares of Common Stock outstanding at
any time afler the Purchase Date is decreased by a combination of the outsianding shares of
Common Stock, then, foliowing the record date of such combination, the Conversion Price for
cach series of Preferred Stock shall be appropriately increased so that the number of shares of
Common Stock issuable on conversion of each share of such series shall be decreased in
proportion to such decrease in outstanding shares.

4.3 Other Distuributions. 1n the event this Corporation shall declare
a distribution payable in securities of other persons, evidences of indebledness 1ssued by this
Corporation or other persons, assets {excluding cash dividends) or opuons or rights not
referred to in Section 4.4(c), then. in each such case for the purposc of this Section 4.5, the
holders of each series of Preferred Stock shal! be entitled 10 a proportionate share of any such
distribution as though they were the holders of the number of shares of Commeon Stock of this
Corporation into which their shares of such series of Preferred Stock arc convertible as of the
record date fixed for the determination of the holders of Common Stock of this Corporation
entitled to receive such distribution.

4.6 Recapitalizations.  If at any time or {rom time to ume the

Common Stock issuable upon conversion of the Preferred Stock 1s changed 1nto the same or a
different number of shares of any other class or classes of stock, whether by way of
recapitalization, reclassification, exchange, substitution or otherwise (a “Recapitalization™)
(other than a subdivision, combination or merger or sale of assels transaction provided for
elsewhere in Section 2 or this Section 4) provision shall be made so that the holders of each
series of the Preferred Stock shall thereafter be entitled to receive upon conversion of their
shares of such scries of Preferred Stock the number of shares of siock or other securities or
property of this Corporation or otherwise, 10 which 2 holder of the number of shares of
Common Stock deliverable upon conversion of the Preferred Stock held by such holder would
have been entitled on such Recapitalization. In any such case, appropriate adjusunent shall be
made in the application of the provisions of this Section 4 with respect to the rights of the
holders of each series of Preferred Stock after the Recapitalization to the end that the
rovisions of this Section 4 (including adjustment of the Conversion Price then in effect and

the number of shares purchasable upon conversion of each such series of Preferred Stock)

9.



shall be applicable afier that event as nearly equivalent as may be pracricable.

4.7 No Impairment. This Corporation will not, by amendment of
these Amended and Restated Articles of Incorporation or through anv reor ganization.
recapitalization, transfer of assets, conschdation, merger, dissolution. issue or salc of
securities or any other voluntary action, avoid or seck to avoid the observance or performance
of any of the terms 10 be observed or performed hereunder by this Corporation, but will at all
umes in good faith assist in the carrying out of all the provisions of this Seciion 4 and in'the
taking of all such action as may be necessary or appropriate in order to protect the Conversion
Rights of the holders of Preferred Stock against impairment. Notwithstanding the foregoing,
this Section 4.7 shall not prohibit the Corporation from amending these Amended and
Restated Articles of Incorperation with requisite approval by the Corporation’s Board of
Directors and shareholders.

4.8 No Fracuional Shares arnd Certificaie as 10 Adijusiments.

" (a) No {ractional shares shall be issued upon the conversion of
any share or shares of Preferred Stock. In lieu of any fractional shares to which the holder would
otherwise be entitled, the Corporation shall pay cash equal to such fraction multipiied by the then
fair market value of a share of Common Stock as determined in good faith by the Board of
Dircctors. The number of shares of Common Stock to be tssued upon such conversion shall be
determined on the basis of the tolal number of shares of Preferyed Stack the holder is at the time
converting mto Common Stock and the number of shares of Common Stock issuable upon such
- ageregate Conversion.

{b} Upon the occurrence of each adjustment or readjusiment of
the Conversion Price of any series of Preferred Stock pursuant to this Section 4, this Corporation,
at its expense, shall promptly compute such adjustment or readjustiment in accordance with the
terms hereof and prepare and furnish 1o each holder of such series of Preferred Stock a certificate
setting forth such adjustment or readjustment and showing in detail the facts upon which such
adjustment or readjustment 1s based. This Corporation shall, upon the written request at any time
of any holder of Preferred Stock, furnish or cause to be furnished to such holder a like certificate
setting forth (A) such adjustmenm and readjusument. (B) the Conversion Price for such series of
Preferred Stock at the time in effect, and (C) the number of shares of Common Stock and the
amount, if any, of other property that at the time would be received upon the conversion of a
share of such series of Preferred Stock.

4.9 Notices of Record Date. In the event of any taking by this
Corporation of a record of the holders of any class of securities for the purpose of determining
the holders thercof who are entitied to receive any dividend {other than a cash dividend) or
other distribution, anv right to subscribe for, purchase or otherwise acquire any shares of siock
of anv class or any other securities or property, or to receive any other right. this Corporation
shall mail to each holder of Preferred Stock. at least twenty (20) days prior to the date
specified therein, a notice specifying the date on which any such record is to be taken for the
purposc of such dividend, distribution or right. and the amount and character of such dividend,
distribution or right.

-10-



410 Reservation _of Siock Issuable Upon Conversion.  This
Corporation shall at all times reserve and keep available out of s authorized biat unissued
shares of Comumon Stock, solely for the purpose of effecting the conversion of the shares of
Preferred Stock, such number of its shares of Common Stock as shall from ume te ume be
sufficicnt 10 effect the conversion of all owstanding shares of Preferred Stock: and if at any
time the number of authorized but unissued shares of Common Stock shall not be sufficient to
effect the conversion of all then outsianding shares of Preferred Stock, in addition 10 such
other remedies as shall be available 0 the holder of such Preferred Stwock, this Corporation
will take such corporate action as may, in the opinion of its counsel, be necessary 1o increase
its authorized but unissued shares of Common Stock to such number of shares as shall be
sufficient for such purposes, including, without limilation, engaging 1a best efforts 1o obtain
the requisite shareholder approval of any necessary amendment to these Amended and
Restated Articles of Incorporation

411 Notices. Any notice required by the provisions of this Section 4
to be given o the holders of shares of Preferred Stock shall be deemed given if deposited in
the United States mail, postage prepaid, or if delivered by an express courier service and
addressed 10 each holder of record at his address appearing on the books of this Corporation.
Any of the notice provisions of this Section 4 may be waived (either prospectively or
retroactively) with the writizn consent of holders of  majority of the voting power of the
Preferred Stock (determined on an as converted basis

5. Votine Righte.

5.1 General. The hoidz: o7 zzcn share of Preferred Stock snali have
the right to-one vote for each share of Comme:z Siock into whicn such share of Preferreg
Stock could then be converted. With respect 1o sust vole and @xcept as 0=2rwiss axpressh
provided herein or as required by applicable taw, such holder shall have full voung righis and
powers equal to the voting rights and powers of the holders of Common Stock, and shall be
entitled. notwithstanding any provision hereof, to notice of any shareholders meeting in
accordance with the Byiaws of this Corporation, and shall be entitled o vote, together with
holders of Common Stock as a single ¢lass, with respect to any matter upon which holders of
Common Stock have the right to vote. Fracuonal votes shall not, however, be permitted and
any fractional voting rights available on an as-converted basis (afier aggregating al] shares
into which shares of Preferred Stock held by each holder could be converted) shall bz rounded
to the nearest whole number (with one-half being rounded upward).

3.2 Elecrion of Directors.

(a) So long as at least one million (1,000,000} shares of Series
A Preferred Stock are outstanding, as adjusted for any applicable Preferred Stock Events, the

holders of shares of Series A Preferred Stock shall be entitied, voting separately as a single class,
to eject one (1) director of the Corporation (the “Series A Director™) at or pursuant to each
meeting or consent of the Corporation’s shareholders for the election of directors, 1o remove
from office such director, to fill any vacancy caused by the resignation or death of such director
and to fill any vacancy (by unanimous consent if done in writing, or by majority voie otherwise)
caused by the removal of such director.
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(b) So long as at least one million (1,000,000) shares of Series
B Prefcrred Stock are outstanding, as adiusted for any applicable Preferred Stock Events, the
holders of shares of Series B Preferred Swock shall be entitled, voting separately as a sinegle class,
to elect one (1} director of the Corperation (the “Series B Director™) al or pursiant 1o each
meeting or consent of the Corporation's shareholders for the election of directors, to remove
from office such director, to fill any vacancy caused by the resignation or death of such director
and to fill any vacancy (by unanimous consent if done in writing, or by majority vote otherwise)
caused by the removal of such director.

(c) The holders of shares of Preferred Stock shall be enutled,
voting together as a single class 1o elect one (1) director of the Corporation (the “Preferred
Director”) at or pursuant to each meeting or consent of the Corporation’s sharchoiders for the
election of directors, to remove from office such director, to fili anv vacancy caused by the
resignation or death of such director and to fill any vacancy (by unanimous consent if done in
writing, or by majority vote otherwise) caused by the removal of such director.

(d) The holders of shares of Commen Stock shall be enutled,
voung separately as a single class, to elect three (3) directors of the Corporation at or pursuant to
cach meeting or consent of the Corporation’s sharcholders for the election of directors. and 10
remove {rom office such directors, 10 fill any vacancy caused by the resignation or death of such
dircctors and 1o 1]l any vacancy (by unanimous consent if dong in writing, or by majority vole
o:nznwise) caused py the removal of any such direclors.

(e) The holders of shares of Common Stock and Preferred
Stock shall be entitled, voting together in accordance with Section 3.1 hereof, 1o elect all other
remaining directors of the Corporation at or pursuant to cach meeting or consent of the
Corporation’s shareholders for the elecuon of directors, to remove from office such director, to
fill any vacancy caused by the resignation or death of such dircetor and 1o fill any vacancy (by
unanimous consenl if done i writing. or by majority vote otherwise) caused by the removal of
any such director.

o. Protective Provisions.

6.1 In addiiion 10 anv other vote required by law, so long as at least
{ive hundred thousand (300.000) shares of Preferred Stock are outstanding (as adjusted for any
zpplicable Preferred Stock Events, this Corporation shall not without first obtaining the approval
(by vote or written consent, as provided by law) of the holders of at a majority of the then
outstanding shares of Preferred Stock voung separately as a single class on as as-converted basis:

(a) alter or change, whether by article amendment. merger,
consolidation. recapitajization, reclassification or otherwise, the rights, preferences or privileges
of the shares of Preferred Stock so as to affect adversely the Preferred Stock;

(o) authorize or issue, or obligate itseif to issue. whether by
merger, consolidauion or otherwise, any equity security, including any other security convertible
into or exercisable for any equity security, having rights, preferences or privileges senior to. or
being on a parity with, any of the rights, preferences or privileges of any series of the Prefenred



Stock;

_ (c) pay dividends .or make other distributions on any class or
series of the capital stock of the Corporation;

(d) effect any transaction described in Section 2.3(a):

(e) agree 10 consummate (A) any acquisitionr by this
Corporation of another entity by means of any reorganization, merger or consolidauion (but
excluding any reorganization, merger or consolidation effected exclusiveiv for the purpose of a
consolidation with a wholly-owned subsidiary of the Corporation or the change in domicile of
the Corporation); or (B) the acquisition by this Corporation of all or substantiatly all of the assets
of another entity, in each case so long as the aggregale amount pavable, distributable or
otherwise deliverable tc the shareholders of the acquired emuity (including the value of this
Corporation’s securities deliverable to the shareholders of the acquired entitv determined in
accordance with Section 2.3 or to the entity (or its sharcholders) from whom the assets werc
acquired (the “Consideration Paid) are in excess of two million dollars ($2,000,000) provided,
however, that notwithstanding the foregoing, such wransacton shall require the consent of the
holders of a majoritv of the then outstanding shares of Preferred Stock pursuant 1o this
Section 6.1(e) 1f the Consideration Paic 15 izss than two miliion dollars (§2,000,000) unless such
transaction has been approved by the Board of Directors of the Corporation, including au izas:
sixty percent (60%) of ihe then-cumrent mombers of the Board of Dirzctors of this Corporatior:;

N cnanpe ine zuinorized numboer of members of the Board of
Directors of the Corporauorn mom seven (7). uniess such change has been approved by at least
scveniv-five percemt (D% o7 o inen-turrent members of the Board of Directors of this

Corporation,;

g} redeem, purchase or otherwise acquire (or pay inio or set
aside for a sinking fund for such purpose) any share or shares of Preferred Stock or Common
Stock: provided, however. that this restriction shall not apply to the repurchase of shares of
Common Stack from sharcholders pursuant to the Corporation’s right of first refusal or from
employees. officers, directors, consultants or other persons performing services for this
Corporation or any subsidiary pursuant to agreements approved by al least seventy-five percent
(75%) of the then-curremt members of the Board of Direciors of this Corporation, under which
this Corporation has the option to repurchase such shares at cost upon the occurrence of certain
events, such as the termination of employment or other provision of services to the Corporation;

(h) amend, alter or change, whether by merger, consolidation
or otherwise, any provision of these Amended and Restated Articles of Incorporation or Bylaws
of the Corporation;

(1) increase the number of shares authorized for issuance under
any existing stock or option plan or create any new stock or option plan; or

() increase or decrease the number of authorized shares of
Common Siock or Preferred Stock.



Notwithstanding the foregoing, nothing in this Section 6 shall be deemed to modify, alter
or change the rights of holders of any series of Preferred Stock set forth in Sections 903(a) and
903({b) of the California Corporations Code, as it mav be amended from time to time hereafter.

7. Status of Converted Stock. In the event any shares of Preferred Stock
shall be converted pursuant toc Section 4, or otherwise redeemed or purchased by the
Corporation, the shares so converted, redeemed or purchased shall be cancelled, reured and
eliminated from the shares which the Corporation shall be authorized 10 1ssue and shall not
thereafier’ be issuable by this Corporation. These Amended and Restated Articles of
incorporation shall be appropriatety amended 1o effect the corresponding reduction in this
Corporation’s authorized capital stock.

C. Commeon Stock. The rights, preferences, privileges and restrictions granted o and
imposed on the Common Stock are as set forth below in this Article I11I, Secuion C. -

1. Dividend Rights. Subject o the prior rights of helders of all classes of
stock at the time outstanding having prier rights as to dividends. the holders of the Common
Stock shall be entitled to receive, when and as declared by the Board of Directors. out of any
assets of this Corporation legallv available therefor, such dividends as may pe declared from
time to time by the Board of Directors.

2. Liguidation Rights. Upon the liquidation. dissclution or winding up of

this Corporation, the assels of this Corporation shall be disuributad as provided in Anicle 1,
Secuon 2. '

1

Redemption. The Common Stock 1s not redeemable.

4. Voting Rishts. The holder of each share of Common Stock shall have the
right 10 one vote for each such share, and shall be entitled 1o notice of any shareholders® mecting
in accordance with the Bylaws of this Corporation, and shall be entitied to vote upon such
matters and 11 such manner as may be provided by law.

v,

A The liability of the directors of the Corporation for monetary damages shall be
eliminated to the fullest extent permissible under California law.

B. The Corporation is authorized to provide indemnification of agents (as defined in
Secuion 317 of the Califorma Corporations Code, as amended, ("Section 377 7}) through bylaw
provisions, agreements with the agents, vote of sharcholders or disinterested directors, or
otherwise, in excess of the indemnification otherwise permitted by Section 317, subject only 1o
the limits set forth in Section 204 of the California Corporations Code with respect 1o actions for
breach of dutyv 10 the Corporatien or its shareholders. The Corporation is further authorized to
provide insurance for agems as sel forth in Section 317, provided thal, in cases where the
Corporation owns all or a portion of the shares of the company issuing the insurance policy, the
company and/or the policy must meet one of the two sets of conditions set forth in Section 317.
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C. Any rcpeal or modification of the foregoing provisions of this Article IV by the
shareholders of this Corporation shall not adversely affect any right or protection of an agent of
this Corporation existing at the time of such repeal or modification.

3. The foregoing Amended and Restated Articles of lncorporahon has been duly
upproved by the Board of Directors.

4, The forsgoing amendment and restatement of Amended and Restated Articles of
Incorporation has been duly approved by the required vote of shareholders of the Corporation
entitled to vote in accordance with Seections 902 and 903 of the California Corporations Code.
The total number of outstanding shares of the Comporation is 11,383,045 shares of Common
Stack, 2,601,795 shares of Series A Preferred Stock and 3,873,967 shares of Series B Preferred
Stock. Tne number of shares voting in favor of the amendment equaled or exceeded the vate
requited. The percentage vote required was more than 50% of the outstanding shares of
Common Stock, more than 50% of the outstanding shares of Scries A Prefcmred Stock voting as o
separate series on an as convericed basis and more than 50% of the outstanding shares of Series A
Preferred Stock and Senies B Preferred Stock voting together as a single series on an as
vonveried basis.

We further declare under penalty of perjury under the laws of the State of California that
tne matters set forth in this Ceriificate are true and correct of our own knowledge.

Executed in the City of San Francisco, State of Cahfomm on tid { day of Mey,

2008.
/- %//’ML—/
arl

< Dpei"(/wc President

’\NUM

Mitchell Edwards, Secretary
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